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iled civil rights complaint 

" Memorandum-Decision and Order (2/26/75) dismissing complaint an 
directing same be filed without fee-SO ORDERED-HON.JAKES T. FOLEY 
judgment ' " • 

Notice of Appeal •. 
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UH3T3D STATES DISTRICT CEURT 
NORTHERN DISTRICT OF 1EW YORK 

KEVIN HAV/HINNEX 

PIA INTIFF 

V. 

fitberif J. He*Jefi<;oi\ 5upf f\ C.F 

F?.ttn P piesCA Corv>n. Crfi A, 

_ fofifitf It ■ !l (> F- 

IKEENmiJTS. 


X 

X 


X 

X 

X 

X 


u S. wsrop n ®j® ; /fl 

•JM* 44V3?S 

O’CLOCK._-W* 

AW^Sav, c&a* 

• *' UTi 


x 

APPLICATION IN FORJ'A PAUPERIS 

X 

75-CV^«97 


t^/~» FA A '.'/fun n ■* \J 


being duly raom, depos< 


T- 

and saysr I am entitled to and intend to commence a Civil Action against the abovi 

, , „ , . _ XiishJj Ofldd# the 

named defendants. The nature of this action is: The denial of my First, Eigth 

A 

and Fourteenth Amendments to the United States Constitution, in that petitioner 
was denied the right to worship in the religion of his choice which is Protestant 

' ^ . </Je 

and was denied equal protection and the process of law, 

A 

I believe I am entitled to the redress sought herein", because as a matter 
bf Constitutional right and as more fully shown in the verified complaint filed 
here with. 

Because of ny poverty I am unable to pay the cost and fees incurred or to 
give security therefore. 

Wherefore, plai it iff prays that he may have leave to prosecute this action 
in Forma Pauperis pursuant to Title 28, U.S.C. 1915. 


Sworn to me before this 
tO day of 

——r r - ~o — 


19 7-> 




/^uo-uo 

J. 3 UA » „ , 
N««»ry PuMie. Y »rk 

Mp. I -’U 
Ou»li( o J in 

Cdmmiiiion i.l.fcn 30, 



Respectfully Submitted | 

faevin ?awhi. ey 
135 State Street 
Auburn, Hew York 1332'. . 
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UhTTED STATES DISTRICT COURT 
NORTHERN DISTRICT OF Kfflf YORK 


H3vni m s-je 


APPLICATION TO PROCEED HI FORMA PAUPER 


den r me sen 


O n*/y) 


HS7IN l-UtiHHRnSXj being duly sworn deposes and says 

1, r£rzi Juriddlctica to have and determine this coTTplaint is founded on Title 
23, U.S.C. Sections 13U3 et seq., and Title \£ U.S.C. Sections 1931-1983. 


Plaintiff herein was and i3 a citizen of these United States and does 


submit this verified complaint in support of his motion for 


Plaintiff was denied his Constitutional Rights to Freedom of Worship. 

find is 

Plaintiff was^ beeng denied his Constitutional rights to protection against cruel and 
unusual punishment. Plaintiff was and is being denied his core titutional rights to 
due process and equal}, protection of the law. If not restrained and enjoined by this 
Court, the illegal and unconstitutional actions of defendants alleged above will conti 
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his rights to freely exercise his Religion - IXif 3cess and Equal Protection 
Plaintiff does not challenge the Constitutionality of the *'ule3 and 

Regulations of the Hew York Department of Correction, he only seeks to enjoin 

\ 

Auburn Correctional officials from their application of such rules and regulation 

» » ** * T • • * 

The Procedure is at odds with due process* 

• / 

Plaintiff is being denied hi3 constitutional rights to attend his % 

religious services. This denial being in violation of the First Amendment of the 

U.S. Constitution. T he right to freely exercise his religion, due process and 
\T J "•■ * • 

al Protection of the Law. And Protection against Cruel and Unusual Punishmen 


Defendant C // r>r.ch>n sorrj f/afiPlS _bas an arbitrary procedur| 

that denies all residents who are keeplocked and/or in punitive segregation} the 
right -to attend religious services and/or any religious programs, without regard 
to the offence. If not restrained and enjoined by this court, the illegal and 
unconstitutional actions of defendants as alleged above will continue causing 
great and irreparable harm to plairtiff. 

% 

On tic ll J'i'i of ftjy'tmriM 1171 pi" r* I (ft PlItJI fla AjplLitivn , 
pwv/>*i lo /irtich n Jtk LmI Ptfn'Uic Ln.n / .*</ (Ivin of P/tv1or.{\ 
jij'flli. fi'tcfVfif/tii- />>'! Confr.iJniG* if conihhtf4 CTitfef/lott unoM>/>l 
nvntih/tu-irf /(//? Dotwftfi itfiCPik U hfttc t*Wt4** fo JnrJ o<A in 

f L ,jff A'crihev. vp t» /W esiccjitur 0'ic (!) hoiiti monifn /v 

tnt fi-vhlit (wonta/At} hoilst/Pi p fS .oc?cJv*e vt Jeoyntr 

PtULhoS mm kip lo tH iflunks /iV^A'c/W vJhwt fiwwAi to 
fit offence Inc .vi Mufc /ri*jbc flrOaluif' f i fvA (v/> /'> V:ol/;Jitn\ ur 

flit fi iti fj lie Cohilifittivfi d flesc U/uifj Slatei m . 

Iri Ike ttrfif vf %i% flfa'cHr xfitutfitK * J KcptouL:! finj 

(I A ?/cjyetnhf:< lljl'ln pin iJ! */» i?"! Jv iolet*py con Le /•»*] 

(k n oi h(*3 fin 51*AV'Cr? pb-'tiff foP yo I«11 -o f}f.n Ji:{ m ioi.f i -y 
y.Xlpflftd flit litiifuti flflCt/hbtf /*;»:•*<> 

5 >Lo> v - (qvU 1st fu’.’J JuJf,* /irjkuz ! ■i/:'* blpJl/dt JcA*zj 

fl* a,-Lit 73 on ll>* ’l 7^ <//>y \ s-lhwf }<ifili?;tr 

liu ,1 it t/t iuftt'1 c uotion S nnJ jil/Ufit s if /iC< li/cJ f: t nofioc uf 

• ... f . i 
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(3) 

Plaintiff has no adquate renedy at lav in State Courts, wherefore plainti 
prays that this Court adjudge and declare the actions of defendants were and are un¬ 
constitutional, and to issue and order preliminary and permanently enjoinjng defendant 
their officers, agents and employees, etc., and all others acting in concert with the: 
frcn obstructing plaintiff in his religious warship, socializing with the general 
population and utilizing unconstitutional disciplinary nethods to deprive plaintiff 

of his civil rights and for such other and further relief as this Court ray desm just 
and proper. 


. • plrn \TiU J>j< p^fisljnatitttuftoi cfthe cfwaot he, u 

h>,,vc h a /V; Witt™* finJ the m'oht to uJ/ 

T ™ tn °? enU u ; > P t», J,if\,-j it 

(.■ ° a -) * T , ' " fh \ M*! 6fr,UA ,,:J hem 

C’lfutlii &,< /,,» /.V&wi 9 ( f/)t i,n»r.te 

p, 'I fc'hkJ ItnJ fit rk- v h>b, shall 

f f't ■, %0>t ' A '‘ l!> hM DVODtKt, 

to*' toi(the UaJtteti.*) t(r*h otLntJ.i /r. v xhilUl 

• tT < ! Ua< ’ xcf/tf W riwtiriu 

ehm *T tie JitcAnuoA of fhn ■ Cou.<ti ip tu *i ooo.o-,. 

K » / 
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UNITED STATES DISTRICT COURT 
KORTKERN DISTRICT 0? IZW YORE 


J&7HI KA4HJI2JEY PLAINTIFF 
V 

<J> // 1 ’nJr'nspp, JiulLAC-F 

ftjrr> Pc i? r >? p (:r--*r* C. _ 

_ 1 . 7 - ri. C. f. _ 

defenda;it(s) 


X MEHOHAilDUM OF LAW 

X 

POHITS A2ID AUTHORITIES 
X 

X 

X 

X 


X 

X 


Plaintiff, who is an inrate of Auburn Correctional Facility is challenging 
the constitutionality of this Facility's disciplinary procedures. Ke maintains that 
the procedure as applied violates the Due Process and Equal Protection Clauses of the 
llyth Avenirsnt and the Freedom of Religion Clause of th 9 First Amendment and the Cruel 
and Un*dsual Punishment clause of the 8 th Amendment of the Consitution of the U.S. and 
asks for injunctive relief. 

^ <5/1 

Plaintiff does not iseek reloase from his incarceration. He challenges 

Constitutional grounds xf The Auburn Correctional Facility's disciplinary measures and 

» 

procedures which result^ in sentences ranging from loss of priviledges enjoyed by 
other inmates, to prolonged isolation from other inmates arri the priviledges enjoyed b; 
same and from minor infractions of plaintiff's rights-to outright barbaric and 
arbitrary infringement of rights guaranteed to plaintiff by the Constitution of the U.i 
all cf which have a significant impact on the condition of his ct finement and hi 3 
alleged rehabilitation. There is no adequate state remedy that can dispose of this 
case without the necessity of reaching the Federal Questions raised (CF, Railroad 
Comm. V Pullman Co., (I9l*l) 312 U.S. 1$6), and there is no saving constructions cf thi 

. application of the disciplinary procedures that can be made to avoid the constitutional 
debility (See e.g., Chicago v A.T. and S.F. Railroad (1958) 357 U.S. 77). Even upon 
conviction and incarceration, inmates retain seme cf their basic constitutionally 
protected liberties. Serious intrusion on these liberties can be made only by foilowl) 
the requirements of due process. (CP Gagnon v Searpelli, (1973) Hit U.S. 778 ; 
Morrissey v Brewer (1972) U 08 U.S. 1*71) 

Accordingly six circuit Court of Appeals have held that prison disciplinary 
proceedings which can result in the imposition of signifivant sanctions must be accomp, 

. ' ' : ’i._»/*;.'■ ; •. y _' ■ ; ' v ri> \ '* v . ' 

nied by and conducted with due process safeguards (Palaigiana v Baxter, (1st Cir.) 


U65 F 2d 179? U.S. Ex Bel. I4Uer v Tcwney, (7th Cir.) 1*79 F 2d 701r McDonnell r Wolfi 
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In applying the "grievious loss'* concept many thirgs care into being in 
which deprivations are serious enough to require th- application of due process, 
such as denial of religious worship, possible increase in the period of irpris- 
cnaent thnough the loss of good behav or time, forfeiture of earning capacity, 
segregated confinement for 7 or more days, indefinite confinement to segregation. 

It would be difficult to imagine any punishment imposed by the Auburij 


disciplinary procedures that would not constitute any further 'impairment of an 
inmate's already restricted liberty. Additionally any entry on an inmate’s file 
indicating ±xx he has been placed in segregation has an unmeasurable adverse 
effect upon his parole eligibility. (See e.g. I*nDonnell v Wolf, Supra, at Page 
106U and 1071; and Hudson ▼ Hardy l|2l* F 2d 85U, 856) which undoubtedly adversely 
affects an innate’s interest in liberty, even a temporary suspension of inmate's 
activities constitute an abridgement of his allready limited liberty. The dis¬ 
tinction between a right and a privilege or between liberty or privilege is nowhe 
more meaningless than from behind prison walls. (Sostre v McGinnis )|)|9 F2d 178 a 
paga 196). 

*t is now axiomatic that the requisition of due process vary in accordance 

with the specific factual contexts. If the H.I.S. Parole* Board must afford an 

% 

inmate due process no less can be required of a State Facility Disciplinary 
Proceeding, (E.G. Morrissey v Brwer Supra.,) Security andOfficlal custody of 
Pmates (Palmigrundo ▼ Baxter, Supra at page 1285) are interests that must be 
accomodated but the state interest in teirporary isolation of potent-i^ny dia- 
mptive innatea (Bragiarelli v Sielaff (3rd Cir.) U 83 F 2d 508) and must predicat* 
their action upon a good faith extermination that imediate action is necespary- 
and must be accomplished in a manner consistent with maintenance of Order, that 
is least restrictive of the inmate's rights and privileges. 

Except in emergency situations an inpate's interest in preserving his sligh 

liberty and property and society's interest in rehabilitating him outweighs any 

competing interests that cmld be obtained by preserving the surmary procedures 

found at Auburn's disciplinary proceedings* 

/?/>/?<? 

It is a -E5Se^ca3e indeed that will permit any prison official to cbny an 
innate his inherent right to attend an d worship at religious services, the inrate 
may choos. (F.A.C.C. ____357 F. Supp. 877-880 

This issue has teen thoroughly evaluated in the many instances where j 

State and Federal Prison Officials obstructed such worship. I 
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not only because of the constitutional bar agai.net such restrictions but because 
plaintiff place-rent in segregation is u-constitutional and-unneccessary and his 
participation in religious services will do no harm to Facility order, or securit 
and is not within the real-n of a disciplinary proceeding to obstruct same. 

In N.Y.S. Association v Rockefeller 357 F. Supp' 752, many aspects o? con¬ 
ditions found of those confined were discussed. Among those basic standards of 

human decency was the right to exercise out of doors (CF Hamilton v Schiro 528 
F. Sunp. 1016, 1017). 

The fitness of punishment is to benjudged by applying evolving standards 
for the cruel and unusual punishment clause is not fastened to the obsolete but 
nay acquire meaning as pu'dLic opinion becomes enlightened to a human justice, 
Weena v U.S. 217 :.S. 32,9, 378, 3 0 S. Ct. 5U». Hie rehabilitation goal is ’ 
improved not impaired by irposing procedural protections for disciplinary proceed- 
*ings designed to prevent arbitrariness and enhance the quality of the findings. 

CONCLUSIONS 

The temporary restraining order should be issued and a hearing ordered, 

to determine if a preliminary injunction shall issue and plaintiff shall be 

ordered restored to his pre-segrcgaticn status; permitted to participate in his 

religious services and to participate in the educational and refrbilitation program 

offered here at Auburn Correctional Facility without Undue obstruction by further 

unconstitutional undue disciplinary proceedings. 

Jiyvnn Jr h(r~iie AnJ 

DAiu.D: //) cf fi.vu'/ini/i./v 19 J f 

3 7 


ocscthy i. eu?. s 

Not jr/ public, Si>o »f *i#w Yark 
No. 

in Cjt'^90 County n/ 
Comm:vs.on txoirei March JO, l?.%sf 
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AFFIDAVIT OF SERVICE 

Thi S is to certify that o„ thia _day of January_, 1*5, I pooled the 

undersigned notary Republic with copies of all the within papers to be presided by he 

for This Cojp.\ [oft 

The 3 defendants Rjfcr.1 J. | hit* faeseAfi A£ / ft/er ' 

•me Office of the Attorney General of lien York State at his Office at State 0f fice 
abiding, Albany, Hew York. 

The Office of the Clerk of the Bolted States District Court, northern District .of 
New York, Auburn, New York. 


Sworn to before r.e this fo 

ft 1975 


(J ■. * 

_day of 
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g^-'O £r 


r-> 

-T O 

* -• —J i-*» 
~1 5? 

CD i f 3 

OD- ry; 


Sworn Signature of: 

0. 


V'V 


Respectfully SSsnitted •? 

t^.rtTt4-7 L f: t 


‘ftevin liawhinnsy jF* 

135 State Street 
Aubum, Ji ev York 13022 


notstt 


if 


DOROTHY J. BUReS 
Notary Public. Start of Now York 

No. I4S2 - 

Ou«r.n*rf in C«ycqa Courty U 
Commiti'on Expiroi M*rcb 30. 19..S? 
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PL.LD.TIFP’S I2HJ3Z? WO 
(S2A3CHADLS PACSI^HS) 


A? a Special Torn of tha Sunrera 
Court e? th* Ceurrty of Cayuga, 
held at th* Ccurt Ecus* la tta 
City of Auburn, ''<ca York, cm th* 
27th day of novemcer, 2$7U 


Present» Eau Jbrtkar Ertebi Hlauvelt 
Justice Sucrtna* Cenrt 


State of Ha* York 

Staaron* C-orrt Cayuga Cconty 


HI 1S5 IIA1TE3 C? liEVEJ «A*ii33;sr, 

Patiticncr., 

-against- 


K32S2T KEJlCrJtSea, SUreaEfTEJaZST, 
Auburn Correctional Facility, 


Easpcncerrfc. 


X 

X 

X 

X 

X 


JUTCESSW 
EH3X 110. 7hri$~2 


co 


r.. # ^.V, 


r- -«C >r>r 

v? ^ * i " /’ 

—» • 


v: •' r# *! ri 

•3 V ‘V. 


Upenrceding and filing psiiticrer^ petition, wea to llcvcnher 12^297h, eoeki 
an carder in this Article 73 Proceeding directing respendant, to shew cause vir is 
ehcnld not be dirsrtcd to rescind hte ordsr forbidding lettering under at arcVway 
leading into the institutional yard and to siasist fren disciplining innates ?.:r 
violaticn of 3neh an order, and <r:s deliberation barring been had, and the Court been g 
satisfied that th* application is Trif-out rerit, and having redo and filed its 
Eeaarandua, dated Hcrusher, 27th,257li, it i9 

CHT^ECD, AbJTJECED ANDDECHESD that tbs application be and the sane hereby is 
denied and the proceeding disedssed. 


TO Socffibo 3, vrjh 


J*L ARTHPE E3VT1 7E 7EJ.T 
Justice tAicrese Court 


EbTSEj 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


NEVIN MAWHINNEY 


JAMES T. FOLEY, D. J. . 

MEMORANDUM-DECISION and ORDER 
Plaintiff is confined to Auburn Correctional I 
mits this civil rights action claiming as its main 
he is confined to segregation, he is not permitted 
services and participate in educational programs. 

Specifically, plaintiff alleges that he was « 
rogation on November 22, 1974, and was denied the : 
church on November 24 and December 1, 1974. Plain 
that he was denied the right to attend religious s 
"choice after he was released from segregation. Hi 
lates solely to the refusal to permit him to atten 
while he was confined to segregation but not while 
general population. 

Plaintiff also mentions on page 3 of his pap< 
ing denied his rights under McDonnell v. Wolff, 41 
Cir. 1973). He claims that when he asked for the 
hein* held and the right to call witnesses 


4 


Haymes v. Montayne, 


F.2d 















ruling in Wolff was modified in Wolff v. McDonnell, 418 U.S. 539 


(1974). 

Confines t to segregation has been held to be constitutional. 
Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971), cert. den. 404 
U.S. 1049 (1972). The denial of the right to worship while con¬ 
fined to segregation, in my judgment, does not constitute a denial 
of plaintiff’s constitutional rights. 

The complaint shall be filed by the Clerk without payment of 
fee and is dismissed for failure to state federal claims upon which 


Albany, New York 


m»TTTIf 


wmrm r — rr * 


"f 
















Jt DC.MKVr ON" DECISION BY THE COURT 


NORTHERN DISTRICT OF NEW YORK 


Civil Action file No. 75-cv-97 


NEVIN MAWHINNEY 


JUDGMENT 


ROBERT J. HENDERSON, Supt. A.C.F 
PETER PREISER, Comm. Corr.• 
NORRIS, LT., A.C.F., 

Defendants 


. consideration 

This action came on for «20fc>$isaa±J£* before the Court, Honorable^ames T. Foley 

Considered ’ United States District Judge, presiding, and the issues having been dui 
tfcoexbi and a decision having been duly rendered, 

. ** • t 

. It is Ordered and Adjudged . 1 


Dated at 


27th 


Clerk of Court 











































